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(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a state, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation on or by an
agency conducting a lawful national
security intelligence investigation, in-
formation furnished by the confidential
source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigation or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual. This includes, but is
not limited to, information relating to
enforcement proceedings upon which
NCUA has acted or will act in the fu-
ture.

(8) Contained in or related to exam-
ination, operating or condition reports
prepared by, or on behalf of, or for the
use of NCUA or any agency responsible
for the regulation or supervision of fi-
nancial institutions. This includes all
information, whether in formal or in-
formal report form, the disclosure of
which would harm the financial secu-
rity of credit unions or would interfere
with the relationship between NCUA
and credit unions.

§ 792.4 Release of exempt records.
(a) Prohibitions against disclosure. Ex-

cept as provided in paragraph (b) of
this section and subpart C of this part,
no officer, employee, or agent of NCUA
or of any federally-insured credit union
shall disclose or permit the disclosure
of any exempt records of the Agency to
any person other than those NCUA or
credit union officers, employees, or
agents properly entitled to such infor-
mation for the performance of their of-
ficial duties.

(b) Disclosure authorized. Exempt
NCUA records may be disclosed only in
accordance with the following condi-
tions and requirements:

(1) Exempt records—Disclosure to credit
unions, financial institutions and state
and Federal agencies. The NCUA Board
or any person designated by it in writ-
ing, in its sole discretion, may make
available to certain governmental
agencies and insured financial institu-
tions copies of reports of examination
and other documents, papers or infor-
mation for their use, when necessary,
in the performance of their official du-
ties or functions. All reports, docu-
ments and papers made available pur-
suant to this paragraph shall remain
the property of NCUA. No person, agen-
cy or employee shall disclose the re-
ports or exempt records without
NCUA’s express written authorization.

(2) Exempt records—Disclosure to inves-
tigatory agencies. The NCUA Board, or
any person designated by it in writing,
in its discretion and in appropriate cir-
cumstances, may disclose to proper
Federal or state authorities copies of
exempt records pertaining to irregular-
ities discovered in credit unions which
may constitute either unsafe or un-
sound practices or violations of Federal
or state civil or criminal law.

[54 FR 18476, May 1, 1989, as amended at 62
FR 56054, Oct. 29, 1997]

§ 792.5 Fees for document search, re-
view, and duplication; waiver and
reduction of fees.

(a) Definitions. (1) Direct costs means
those expenditures which NCUA actu-
ally incurs in searching for, duplicat-
ing and reviewing documents to re-
spond to a FOIA request.

(2) Search means all time spent look-
ing for material that is responsive to a
request, including page-by-page or line-
by-line identification of material with-
in documents. Searches may be done
manually or by computer using exist-
ing programming.

(3) Duplication means the process of
making a copy of a document needed to
respond to a FOIA request.

(4) Review means:
(i) The process of examining docu-

ments located in response to a request
that is for a commercial use (see
§ 792.5(a)(5)) to determine whether any
portion of a document located is per-
mitted to be withheld; and

(ii) The process of preparing such
documents for disclosure.

VerDate 12<MAR>98 11:51 Mar 19, 1998 Jkt 179042 PO 00000 Frm 00538 Fmt 8010 Sfmt 8010 Y:\SGML\179042.TXT 179042-3



543

National Credit Union Administration § 792.5

(5) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made.

(6) Educational institution means a
preschool, an elementary or secondary
school, an institution of undergraduate
higher education, an institution of
graduate higher education, an institu-
tion of professional education, and an
institution of vocational education op-
erating a program or programs of
scholarly research.

(7) Noncommercial scientific institution
means an institution:

(i) That is not operated on a ‘‘com-
mercial’’ basis as that term is used in
§ 792.5(a)(5); and

(ii) That is operated solely for the
purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry.

(8) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. Included within the
meaning of public is the credit union
community. The term news means in-
formation that is about current events
or that would be of current interest to
the public.

(b) Fees to be charged. NCUA will
charge fees that recoup the full allow-
able direct costs it incurs. NCUA may
contract with the private sector to lo-
cate, reproduce and/or disseminate
records. Fees are subject to change as
costs increase. In no case will NCUA
contract out responsibilities which the
FOIA requires it alone to discharge,
such as determining the applicability
of an exemption, or determining
whether to waive or reduce fees.

(1) Manual searches and review—
NCUA will charge fees at the following
rates for manual searches for and re-
view of records:

(i) If search/review is done by clerical
staff, the hourly rate for CU–5, step 1,
plus 16 percent of that rate to cover
benefits;

(ii) If search/review is done by profes-
sional staff, the hourly rate for CU–13,

step 1, plus 16 percent of that rate to
cover benefits.

(2) Computer searches—NCUA will
charge fees at the hourly rate for CU–
13, step 1, plus 16 percent of that rate
to cover benefits, plus the hourly cost
of operating the computer for com-
puter searches for records.

(3) Duplication of records—
(i) The per-page fee for paper copy re-

production of a document is $.25;
(ii) The fee for documents generated

by computer is the hourly fee for the
computer operator, plus the cost of ma-
terials (computer paper, tapes, labels,
etc.);

(iii) If any other method of duplica-
tion is used, NCUA will charge the ac-
tual direct cost of duplicating the doc-
uments.

(4) Fees to exceed $25—If NCUA esti-
mates that duplication and/or search
fees are likely to exceed $25, it will no-
tify the requester of the estimated
amount of fees, unless the requester
has indicated in advance willingness to
pay fees as high as those anticipated.
The requester will then have the oppor-
tunity to confer with NCUA personnel
to reformulate the request to meet the
person’s needs at a lower cost.

(5) Other services—Complying with
requests for special services is entirely
at the discretion of NCUA. NCUA will
recover the full costs of providing such
services to the extent it elects to pro-
vide them.

(6) Restriction on assessing fees—
NCUA will not charge fees to any re-
quester, including commercial use re-
questers, if the cost of collecting a fee
would be equal to or greater than the
fee itself.

(7) Waiving or reducing fees—NCUA
shall waive or reduce fees under this
section whenever disclosure of infor-
mation is in the public interest because
it is likely to contribute significantly
to public understanding of the oper-
ations or activities of the government,
and is not primarily in the commercial
interest of the requester.

(i) NCUA will make a determination
of whether the public interest require-
ment above is met based on the follow-
ing factors:

(A) The subject of the request:
Whether the subject of the requested
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records concerns the operations or ac-
tivities of the government;

(B) The informative value of the in-
formation to be disclosed: Whether the
disclosure is likely to contribute to an
understanding of government oper-
ations or activities;

(C) The contribution to an under-
standing of the subject by the general
public likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding;

(D) The significance of the contribu-
tion to the public understanding:
Whether the disclosure is likely to con-
tribute significantly to public under-
standing of government operations or
activities,

(ii) If the public interest requirement
is met, NCUA will make a determina-
tion on the commercial interest re-
quirement based upon the following
factors:

(A) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure; and if so

(B) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(iii) If the required public interest ex-
ists and the requester’s commercial in-
terest is not primary in comparison,
NCUA will waive or reduce fees.

(c) Categories of requesters. (1) Com-
mercial use requesters—NCUA will as-
sess commercial use requesters’ fees
which recover the full direct costs of
searching for, reviewing for release,
and duplicating the records sought.
Commercial use requesters are not en-
titled to two hours of free search time
or 100 free pages of reproduction of doc-
uments.

(2) Education institution, non-
commercial scientific institution, and
requesters who are representatives of
the news media—NCUA shall provide
documents to requesters in this cat-
egory for the cost of reproduction
alone, excluding fees for the first 100
pages.

(3) All other requesters—NCUA shall
charge requesters not included in ei-
ther of the categories above fees which
recover the full reasonable direct cost
of searching for and reproducing
records that are responsive to the re-
quest, except that the first 100 pages of
reproduction and the first two hours of
search time will be furnished without a
fee.

(d) Interest on unpaid fees. NCUA may
begin assessing interest charges on an
unpaid bill starting on the 31st day fol-
lowing the day on which the bill was
sent. Interest will be at the rate pre-
scribed in section 3717 of title 31 U.S.C.,
and will accrue from the date of the
billing.

(e) Fees for unsuccessful search and re-
view. NCUA may assess fees for time
spent searching and reviewing, even if
it fails to locate the records or if
records located are determined to be
exempt from disclosure.

(f) Aggregating requests. A requester
may not file multiple requests, each
seeking portions of a document or doc-
uments, solely in order to avoid pay-
ment of fees. If this is done, NCUA may
aggregate any such requests and
charge accordingly.

(g) Advance payment of fees. NCUA
will require a requester to give an as-
surance of payment or an advance pay-
ment only when:

(1) NCUA estimates or determines
that allowable charges that a requester
may be required to pay are likely to
exceed $250. NCUA will notify the re-
quester of the likely cost and obtain
satisfactory assurance of full payment
where the requester has a history of
prompt payment of FOIA fees, or re-
quire an advance payment of an
amount up to the full estimated
charges in the case of requester with
no history of payment; or

(2) A requester has previously failed
to pay a fee charged in a timely fash-
ion. NCUA may require the requester
to pay the full amount owed, plus any
applicable interest as provided in
§ 792.5(d) or demonstrate that he has, in
fact, paid the fee, and to make an ad-
vance payment of the full amount of
the estimated fee before NCUA begins
to process a new request or a pending
request from that requester.
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(3) When NCUA acts under § 792.5(g)
(1) or (2), the administrative time lim-
its prescribed in § 792.6(a) will begin
only after NCUA has received the fee
payments described.

[54 FR 18476, May 1, 1989, as amended at 59
FR 36042, July 15, 1994]

§ 792.6 Agency determination.

(a) Upon any request for records pub-
lished in the FEDERAL REGISTER, or
made available under § 792.2, NCUA
will:

(1) Determine within 10 working days
(excepting Saturdays, Sundays and
legal public holidays) after the receipt
of any such request whether, or the ex-
tent to which, to comply with such re-
quest; and will upon such determina-
tion notify the person making the re-
quest that any adverse determination
is not a final agency act, and that such
person may appeal any adverse deter-
mination to the Office of General
Counsel;

(2) Make a determination with re-
spect to any appeal within 20 days (ex-
cepting Saturdays, Sundays, and legal
public holidays) after the receipt of
such appeal. An appeal must be in writ-
ing and filed within 30 days from re-
ceipt of the initial determination (in
cases of denials of an entire request),
or from receipt of any records being
made available pursuant to the initial
determination (in cases of partial deni-
als). If, on appeal, the denial of the re-
quest for records is in whole or in part
upheld, the Office of General Counsel
will notify the person making such re-
quest of the provisions for judicial re-
view of that determination under the
FOIA. In those cases where a request or
appeal is not addressed to the proper
official, the time limitations stated
above will be computed from the re-
ceipt of the request or appeal by the
proper official.

(b) In unusual circumstances as spec-
ified herein, the time limits prescribed
in either paragraph (a) (1) or (2) of this
section may be extended by written no-
tice to the person making such request,
setting forth the reasons for such ex-
tension and the date on which a deter-
mination is expected to be dispatched.
No such notice will specify a date that
would result in an extension for more

than 10 working days. ‘‘unusual cir-
cumstances’’ means:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
will be conducted with all practicable
speed, with another agency having sub-
stantial interest in the determination
of the request or among two or more
components of the Agency having sub-
stantial subject-matter interest there-
in.

(c)(1) The appropriate Regional Di-
rector, the Freedom of Information Of-
ficer, or, in their absence, their des-
ignee, is responsible for making the
initial determination on whether to
grant or deny a request for informa-
tion. This official may refer a request
to a professional NCUA employee who
is familiar with the subject area of the
request. Other members of the NCUA’s
staff may aid the official by providing
information, advice, recommending a
decision, or implementing a decision,
but no NCUA employee other than an
authorized official may make the ini-
tial determination. Referral of a re-
quest by the official to an employee
will not affect the time limitation im-
posed in paragraph (a)(1) of this section
unless the request involves an unusual
circumstance as provided in paragraph
(b) of this section.

(2) The General Counsel is the official
responsible for determining all appeals
from initial determinations. In case of
this person’s absence, the appropriate
officer acting in General Counsel’s
stead shall make the appellate deter-
mination, unless such officer was re-
sponsible for the initial determination,
in which case the Vice-Chairman of the
NCUA Board will make the appellate
determination.

(3) All appeals should be addressed to
the General Counsel in the Central Of-
fice and should be clearly identified as
such on the envelope and in the letter
of appeal by using the indicator
‘‘FOIA–APPEAL.’’ Failure to address
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